             GRANDPARENTS  (or other concerned relatives),

                 GRANDCHILDREN  and FAMILY COURT       

WHAT  YOU CAN YOU DO WHEN YOU ARE CONCERNED ABOUT                       THE WELFARE OF YOUR  GRANDCHILDREN 

________________________________________________________________    

Things happen to parents.  Sometimes it’s drug or alcohol abuse, other times it may be mental illness.  If you have children who for whatever reason are not able to parent their own children and want to get involved, help is available.

Grandparents and other relatives have special, defined rights in Family Court.  They are to be notified if Child Protection caseworkers decide that the children need to be removed for their own safety from the care or their mothers or fathers. Children do not have to end up in foster care, especially if the grandparents or other concerned relatives decide to step forward.  This is meant to be a guide for those relatives who find themselves in just this situation.
Sometimes it seems obvious that parents are not able to care for their children. Incarceration or hospitalization means that someone else will need to step forward right away.  If it is only a short-term need, the parent can sign a Kinship   Navigator.   This is a document signed by the parent to give another relative the right to care for and make educational and medical decisions for the child.  If the term is for only thirty (30) days or less, it only has to be signed by the parent.  For periods up to six (6) months, it must be notarized.  Kinship Navigators can be renewed indefinitely if the parent agrees.  We have attached a model  Kinship Navigator  to this page.
What happens if the parent does not agree?   Family Court is the place where the concerned relatives would need to go in order to file a Petition for Custody.  The relative will need to show at least these two things:

a. Extraordinary circumstances

b. That custody with the relative will be in the best interests of the child or children
Let’s examine each of these requirements –

New York law holds that parents are to parent their children first before anyone else.  This makes sense when we have normal, healthy parents.  However, when we have parents who are not able to so care for their children, any other third party, whether they are grandparents, other relatives, friends or anyone else, must first show that there are special circumstances to overrule the natural rights of parents.  This is what the law calls extraordinary circumstances.  A parent cannot be deprived of custody  unless they have surrendered the child, abandoned the child, shown persistent neglect, unfitness, or any other like extraordinary circumstance.  Abandonment of the child for two (2) years or more is by statute sufficient time to show extraordinary circumstances.  If the local Child Protective Services is involved, that usually constitutes neglect or unfitness.  Your lawyer can help you with your own particular case.
If you can show extraordinary circumstances, you next will need to prove to the court that it would be in the best interest of the child for you to be awarded custody.  There may be relatives other than you, perhaps some already caring for siblings of the child or children, and the court will need to weigh all of these considerations before arriving at what is in the best interest of the child.  Every case is different and every case has to be judged on its own merits.  Where we are dealing with children in particular there is no one hard and fast rule.

WHAT TO EXPECT IN COURT

Petitions for custody are filed in the County where you live or can be filed in the counties where either the children or the parents reside.  To file a Petition you will need to go to your local Family Court.  The Court has staff that can assist you in filling out the necessary forms.  Note that they cannot and will not offer you legal advice.  For that you will need an attorney.

Be sure to bring as much information you can about the case when you file the petition.  At minimum, have the correct names and addresses of the parties and the children.  Give the Court some information as to why you should be granted custody - what did the parents do?  Why would it be best for the children to reside with you?  After the papers are filed, the Court will send you a notice to appear.
The parents may or may not appear.  If they do not appear, it may be necessary for you to personally serve them with copies of the pleadings.  Sometimes the Court will allow other methods of giving the parents notice.  This will be discussed when you appear.  Also, the Court will appoint an Attorney for the children.  The Attorney for the Child is just that – a lawyer that will speak to and follow the wishes of the child or children, assuming they are old enough to communicate their wishes.  The conversations between the children and their lawyer will be private and confidential, no different than any conversation you might have with your own lawyer.  In some counties there is a Grandparents Advocacy Program and you should expect to be referred to that Program for assistance. There a social worker is on duty right in the courthouse and she will screen your case and direct you to the appropriate agency for legal services.  In other counties you may just be referred to an assigned counsel program, if you are income eligible.

Sometimes, the local Child Protective Services Office is already on the job. It is up to them to remove children from homes where they are in danger of imminent harm.  If a child is removed by the County, the Caseworker has an obligation to look for suitable relatives to place the children.  If you are aware of CPS involvement, it is best for you to contact that office right away and let them know you are available.  The County CPS then would conduct an investigation to see if you would be suitable for a placement.  Placement is not the same as custody – the County has custody and the relative really acts as an agent. While the child may reside with that relative, that relative does not enjoy formal rights of custody and the child can be removed from that home if the County deems it appropriate.  Also, the Court does not assign counsel to represent these relatives in such cases.  If there is a Grandparents Advocacy Program in your county,  most likely legal counsel and other services will be provided.  The County then would be bringing action against the parents.  Note also that the County, in most cases, is obligated to work to restore the children to their parents.  If you feel that is not in the best interests of the children, then you will need to file your own Petition for Custody.
RESOLUTION OF YOUR MATTER


Believe it or not, most cases are resolved without the need for a hearing (trial).  Usually the facts are such that the parties and their lawyers can work out a solution that everyone can agree upon.  There are many ways to resolve these cases.  Attorneys experienced in Family Law help a great deal.  Most grandparents really just want to be caretakers of their grandchildren.  They want to be there to help when the parents need help the most and keep these children out of foster care. Family Court is by nature not the happiest place to be, but with patience and faith in the system matters usually work themselves out.
